IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANNA HUNTER o/ b/o E. J., : ClVIL ACTION
: NO. 10- 3036
Plaintiff,
V.

M CHAEL J. ASTRUE,
Def endant .

MEMORANDUM

EDUARDO C. ROBRENO, J. AUGUST 9, 2011

| NTRODUCTI ON

Plaintiff Anna Hunter (“Plaintiff”) brings this social
security review action on behalf of her mnor son E J., who was
deni ed benefits follow ng a January 5, 2009 hearing before an
Adm ni strative Law Judge (“ALJ”). Plaintiff argues that E.J. is
entitled to benefits because his inpairnents are functionally
equivalent to a listed inpairnment due to marked limtations in
(1) interacting and relating with others; and (2) caring for
yoursel f. The Comm ssioner disagrees, urging that the ALJ s
determ nation to the contrary is supported by substantia
evi dence.

As set forth below, Plaintiff’'s request for review wl|

be denied and the ALJ's decision affirned.

1. DI SCUSSI ON



Broadl y speaking, an ALJ uses a three-part analysis to
determ ne whether a child is disabled for the purpose of

receiving social security benefits. See Valez ex rel. J. MA V.

Astrue, No. 10-2681, 2011 W 1248707, at *1 (E.D. Pa. Feb. 4,
2011), report and reconmendati on adopted, 2011 W 1235596 (E.D.

Pa. Apr. 4, 2011). First, the ALJ considers whether the child is
working. See 20 C.F.R 8 416.924(b). Next, the ALJ considers
whet her the child has a nedically determ nabl e severe inpairnent
or conbination of inpairnents. See id. 8 416.924(c). Finally,
the ALJ considers whether the child s inpairnents “neet,

nmedi cal Iy equal, or functionally equal [an inpairnent in] the

listings.” See id. § 416.924(d).

A. The ALJ' s Deci sion

Applying the first two steps of this analysis, the ALJ
found that E.J. had never engaged in substantial gainful
activity, and had three nedically determ nabl e severe
impai rments. (R 25.) As to the third step, the ALJ concl uded
that E.J.’s inpairnents did not neet or nedically equal an
inpairnment cited in the listings. (1d.) Therefore, the ALJ
anal yzed whether E.J.’s nedically determ nabl e severe inpairnents
or the conbination thereof functionally equaled a |isted
inpairnment. See Valez, 2011 W 1248707, at *1 (“Were a child

does not neet or equal a listing criteria, his inpairnment can be

! Narmely, (1) attention deficit hyperactivity disorder;

(2) a learning disorder; and (3) a nood disorder.
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found to be functionally equivalent to a |isted inpairnent

).

This inquiry, as the ALJ accurately sunmari zed,
requires consideration of the claimant’s functioning in six
domains: (1) acquiring and using information; (2) attending and
conpleting tasks; (3) interacting and relating with others; (4)
nmovi ng about and mani pul ati ng objects; (5) caring for yourself;
and (6) health and physical well-being. See 20 CF.R 8§
416.926a(b)(1). A child s inpairnents functionally equal a
listed inpairnment if the child has a “marked” Iimtation in two
domains or an “extrene” limtation in any one of the six. See
id. 8 416.926a(a). Evaluating the record before her, the ALJ
concluded that E.J. had less than marked limtations in four of

2

the six domains, and no limtation in two. Consequently, the

ALJ determ ned that E.J. was not entitled to benefits.

B. Anal ysi s

Plaintiff does not challenge the magjority of the ALJ' s
findi ngs and conclusions. |Instead, Plaintiff sinply argues that
the ALJ erred in finding that E. J. has |ess than marked
limtations in (1) interacting and relating with others; and (2)

caring for yourself. According to Plaintiff, E.J. is entitled to

2 The ALJ found that E.J. had | ess than marked
limtations in acquiring and using information, attending and
conpleting tasks, interacting and relating with others, and
caring for yourself. The ALJ found no limtations in noving
about and mani pul ati ng objects or health and physical well -being.
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an award of benefits because he has marked limtations in both

domai ns.

1. St andard of Revi ew

In considering Plaintiff’s argunents, the Court’s role
islimted; it may not independently weigh the evidence or
substitute its own conclusions for those reached by the ALJ. See

Burns v. Barnhart, 312 F.3d 113, 118 (3d Cr. 2002). Instead,

the Court nust review the factual findings presented in order to
determ ne whether they are supported by substantial evidence.

See 42 U S.C. 8§ 405(g); Rutherford v. Barnhart, 399 F. 3d 546, 552

(3d Gr. 2005). Substantial evidence constitutes that which a

“reasonabl e m nd m ght accept as adequate to support a

conclusion.” Rutherford, 399 F.3d at 552 (internal marks
omtted). “It is ‘nore than a nere scintilla but nmay be sonewhat
| ess than a preponderance of the evidence.”” 1d. (quoting

G nsburg v. Richardson, 436 F.2d 1146, 1148 (3d Gr. 1971)). |If

the ALJ's decision is supported by substantial evidence, the
Court may not set it aside even if the Court would have deci ded

the factual inquiry differently. See Hartranft v. Apfel, 181

F.3d 358, 360 (3d Cir. 1999); see also Rutherford, 399 F.3d at

552 (“In the process of reviewing the record for substanti al
evi dence, we may not ‘weigh the evidence or substitute [our own]

conclusions for those of the fact-finder.’” (quoting WIllians v.

Sullivan, 970 F.2d 1178, 1182 (3d Gir. 1992))).



2. Appl i cation

As noted, Plaintiff contends that E.J.’s inpairnents
functionally equal a listed inpairnment because E.J. has marked
[imtations in two of the six domains. A marked limtation is
defined as a limtation “that is ‘nore than noderate’ but ‘I|ess
than extrene.”” 20 CF.R 8 416.926a(e)(2)(i). It exists “in a
domain when [a child s] inpairnent(s) interferes seriously with
[his or her] ability to independently initiate, sustain, or
conplete activities,” id., as conpared to other children w thout
the claimant’s inpairnents, see id. 8 416.926a(f) (1) (“Wen we
consi der whether you have ‘marked” . . . limtations in any
domain, we . . . conpare your functioning to the typica

functioning of children your age who do not have inpairnments.”).

a. Interacting and relating with others

Plaintiff first argues that the ALJ erred in finding
that E.J. has a less than marked limtation in interacting and
relating with others.

In anal yzing this domain, the ALJ considers how well
the claimant can “initiate and sustain enotional connections wth
ot hers, devel op and use the |anguage of [his or her] conmunity,
cooperate with others, conply with rules, respond to criticism
and respect and take care of the possessions of others.” 20
CF.R 8 416.926a(i). The regulations provide that a cl ai mant
E.J.’s age should be able to: initiate and devel op friendshi ps;

relate appropriately to others; solve conflicts that arise;
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recogni ze that there are different social rules applicable to
friends and to acquai ntances or adults; and express feelings.
See id. 8§ 416.926a(i)(2)(v). Exanples of limted functioning in
this domain include: not having any close friends; w thdraw ng
from peopl e; being overly anxious or fearful of neeting new
peopl e; having difficulty playing games or sports; and having
difficulty communi cating or speaking intelligibly. See id. 8§
416.926a(i) (3).

Applying this standard, the ALJ found that E. J. had
inpairnments in interacting and relating with others that were
| ess than narked:

The cl ai mant does not behave well at school and is
frequently aggressive to others. However, his nother
has reported that he has friends and is able to nmake
new friends (Exhibit 3E). The claimant’s sixth grade
teacher reported no serious problens in this area
(Exhi bit 4E).

The cl ai mant brought a toy gun to school in

Decenber 2007 and was subsequently hospitalized after
maki ng suicidal threats (Exhibit 15F). However, the
claimant’ s behavior is apparently currently nore stable
and there is no evidence of any current suspensions
(Exhibit 12F). He does participate in team sports.
The claimant’s famly life has frequently been somewhat
chaotic and he fights frequently with his brothers; it
is unclear if this behavior is significantly different
fromtypical fights anong siblings.

The Adm nistrative Law Judge concurs with the
St at e agency psychol ogi cal consultant and finds that
the claimant suffers fromless than marked |imtations
in this domain.
(R 27-28.) Plaintiff contends the ALJ's determination in this
regard is erroneous, citing evidence that tends to underm ne the

ALJ)' s assertion that E. J.’s behavi or has been better since his



Decenber 2007 hospitalization.

First, Plaintiff takes issue with the ALJ's
characterizations of E.J.’s school records, pointing to evidence
that shows E.J. has actually been suspended recently. ( See R
33.) In addition, Plaintiff cites E.J.’s recent school records,
whi ch denonstrate a pattern of m sbehavior in school during the
senmester imedi ately preceding the hearing before the ALJ. The
records show that E.J. was witten up twice in Septenber 2008,
once in October 2008, and three tines in Novenber 2008. (R
231.) Anongst other things, E. J. was cited for anger problens
following a verbal dispute with another student; poor behavi or
after displaying a poor attitude towards conpleting a project;
and disrupting class. (1d.)

Second, Plaintiff surveys E.J.’ s progress notes from
his nental health treatnment program claimng they “confirmthat
E.J. continued to have behavioral issues after his Decenber 2007
hospitalization.” (Pl.’s Br. at 9-10.) The notes reflect sone
degree of behavioral problens followng E.J.’s hospital
di scharge. For exanple, E.J. admtted to stealing in February
2008. (R 347.) The notes al so denonstrate behavioral issues at
school. In March 2008, E. J. reported to his therapist that he
had been suspended two days fromschool. (R 344.) |In May 2008,
E.J. admtted that he cursed at and punched a peer follow ng an
altercation. (R 337.) Additionally, in Novenber 2008, E.J.

di scussed a problem he was having with his football coach,

expressing his opinion that the “solution to his problemis
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physi cal and verbal aggression.” (R 327.)

However, while the evidence upon which Plaintiff relies
clearly shows |imtations in interacting and relating with
ot hers, substantial evidence supports the ALJ's determ nation
that E.J.’s |imtations in this regard are | ess than marked. The
ALJ’ s deci sion denonstrates that the ALJ consi dered the rel evant
evi dence, and sinply concluded that E. J.’s inpairnments were not
mar ked notw t hst andi ng t he behavioral issues he has had in the
past. |Indeed, as the ALJ' s decision states, Plaintiff reported
that E.J. had friends and was able to nake new friends. ( See R
113.) Plaintiff also reported that E. J. generally gets al ong
Wi th adults and school teachers, and plays teamsports. (1d.)
E.J.’ s school teacher’s report, also cited by the ALJ, is to the
same effect, indicating only I ess than serious problens with
respect to E.J.’s ability to interact and relate with others.
(See R 130.) So too is the report of Dr. Gavazzi, the State
agency psychol ogi cal consul tant upon whomthe ALJ depended and
accorded “great weight.” (R 26.) Although Dr. Gavazzi noted
“some social difficulties” and E.J.’s “history of inpulsive
behavior,” he found that E.J. had inproved with treatnment and
concluded that E.J. had |l ess than marked limtations in
interacting and relating with others. (See R 227.)

Dr. Gavazzi’s determnation that E.J. had inproved with
treatnment, which the ALJ al so found upon review of the record, is
anply supported in the record. |Indeed, while E.J.’s progress

notes illustrate his behavioral problens, they also show his
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continued i nprovenent. For exanple, when E.J. admtted to
stealing, he also expressed that he was di sappointed in hinself
for engaging in such behavior. (See R 347.) E.J. expressed
renorse and indicated a desire to continue to work to inprove his
behavi or on ot her occasions, too. (See R 341 (April 2008
progress note describing E.J.’s adm ssion that he was

di srespectful to a teacher, but stating that E.J. “appears to be
concerned about controlling anger” and “noting he “want[s] to
remain in treatnment so he doesn’'t ‘lose it’”); R 328 (stating
that E.J. “[a] ppeared disappointed in hinself for yelling at the
teacher”).) E. J.’s inprovenent is not only evidenced by his
desire to work to solve his problens; it is also explicitly
described in his progress notes. In March 2008, for exanple,
Plaintiff’s therapist reported that E. J. was engaged and open

m nded, observing that his “frustration tol erance appears to be
inproving significantly.” (R 342.)

Thus, the record as a whol e supports the ALJ' s finding
that E.J. has less than marked limtations in interacting and
relating with others. Wile the evidence m ght have persuaded
the Court to rule differently in the first instance, the reasons
proffered by the ALJ for finding otherwi se are sufficient to

support the ALJ' s conclusion. See Rutherford, 399 F.3d at 552.

G ven this disposition, consideration of Plaintiff’s challenge to
the ALJ’s determnation of E.J.’s limtation in caring for
yourself is unnecessary. See 20 C.F.R 8 416.926a(a) (stating

that a child s inpairnments functionally equal a listing only if
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the child has a marked limtation in two of the domains or an
extreme limtation in one of the six). Nevertheless, in the
i nterest of conpl eteness, the analysis that foll ows addresses

Plaintiff’s argunents concerning caring for yourself.

b. Caring for yourself

Next, Plaintiff argues that the ALJ incorrectly
determ ned that E.J. has less than marked Iimtations in caring
for yourself.

In this domain, the ALJ considers how well the clai mant
can “maintain a healthy enotional and physical state,” how the
claimant “cope[s] wth stress and changes in [his or her]
environnment,” and whether the clainmant “take[s] care of [his or
her] own health, possessions, and living area.” 20 CF. R 8§

416. 926a(k). The reqgulations provide that a claimant E.J.’s age
shoul d: feel nore independent in their day-to-day activities; be
able to discover appropriate ways to express his or her feelings;
and think seriously about future plans. See id. 8
416.926a(k)(2)(v). Exanples of Iimted functioning in this
domai n include: not dressing or bathing appropriately; engaging
in self-injurious behavior; not pursuing enjoyable activities or
interests; and disturbances in sleeping or eating habits. See
id. 8§ 416.926a(k)(3).

Here, despite E.J.’s psychiatric hospitalization due to
suicidal threats, the ALJ found that E. J. had | ess than marked

limtations in caring for yourself:
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Al t hough the claimant has age appropriate
self-care skills, he has denonstrated sone enotiona
difficulty in dealing with famly life issues. He has
a history of inpulsive behavior and was hospitalized
because of suicidal threats; however, the record shows
that he has inproved with treatment (Exhibits 15F
16F) .
The Adm nistrative Law Judge finds that the
claimant suffers fromless than marked limtations in
thi s domain.
(R 28.) Plaintiff argues the ALJ erred in so finding, urging
that E.J. has not inproved with treatnent.
As noted in the context of interacting and rel ating
wi th others, however, substantial evidence supports the ALJ' s
decision to the contrary. And, as it pertains to those
characteristics not relating to nental health, the record plainly
supports the ALJ's finding that E. J. has |l ess than marked
limtations in caring for yourself. For exanple, Plaintiff’s
not her reported that Plaintiff was able to care for his persona
hygi ene, wash and put away his clothes, help around the house,
cook for hinself, get to school on tine, and take needed
nmedi cations. (See R 114.) E.J.’'s school teacher report notes
no serious problens in the domain, observing no probl ens
what soever in cooperating in taking nedications, and using good
j udgnent regardi ng personal safety and dangerous circunstances.
(R 132.) In addition, E.J. testified at the hearing that he
aspires to go to college and wants to play football or
basketball. (See R 63.)

Thus, like the ALJ's finding as to interacting and

relating with others, the ALJ’s determ nation that E.J. has |ess
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than marked |imtations in caring for yourself is supported by

substanti al evi dence.

I11. CONCLUSI ON
For the foregoing reasons, the Court will deny

Plaintiff’'s request for review and affirmthe ALJ's finding. An

appropriate Order wll follow

12



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANNA HUNTER o/ b/o E. J., : ClVIL ACTION
: NO. 10- 3036
Plaintiff,
V.

M CHAEL J. ASTRUE,
Def endant .
ORDER
AND NOW this 9th day of August, 2011, it is hereby
ORDERED that Plaintiff’'s request for review (doc. no. 12) is

DENI ED. The final decision of the Comm ssioner of Soci al
Security is AFFIRVED and JUDGVENT is entered in favor of
Def endant and against Plaintiff;

It is hereby further ORDERED that this case shall be

mar ked CLOSED

AND I T I'S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANNA HUNTER o/ b/o E. J., : ClVIL ACTION
: NO. 10- 3036
Plaintiff,
V.

M CHAEL J. ASTRUE,
Def endant .
JUDGMENT

AND NOW this 9th day of August, 2011, it is hereby
ORDERED t hat judgnent is entered in favor of Defendant and

against Plaintiff.

AND I T I'S SO ORDERED.

S/ Eduar do C. Robr eno

EDUARDO C. ROBRENO, J.
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